Copyright formalities -conditions precedent
Introduction
Given calls, such as those expressed in some recent copyright scholarship, for a return of copyright formalities, 1 a reality check might be in order. The United States has had de jure or de facto mandatory copyright formalities for over 200 years: Does our experience serve as an inspiration or as a cautionary tale?
Copyright formalities -conditions precedent to the existence or enforcement of copyright, such as provision of information about works of authorship that will put the public on notice as to a work's protected status and its copyright ownership, or deposit of copies of the work for the national library or other central authority, or local manufacture of copies of works of foreign origin -have performed (or are thought to have performed) a variety of functions in US copyright history. First, formalities that condition the existence or enforcement of copyright on supplying information about works of authorship should enable effective title searching, thus furthering the economic interests both of copyright owners and of potential exploiters.
2 Second, copyright-constitutive formalities, principally notice of copyright, but also at various times deposit, registration and renewal, erect a barrier to the existence of protection, concomitantly casting into the public domain published works that fail to comply. These formalities thus (at least in theory) have divided works of perceived economic significance worth the effort of compliance from the mass of other creations, leaving the latter free for others to exploit. Third, formalities with whose compliance protection depends entail additional results, probably intended, and in any event certainly foreseeable.
US manufacturing requirements, introduced when the US at last extended copyright to works of foreign origin, 3 served not only local labor interests, but also consigned to the public domain foreign works whose authors were unaware that US protection for works of foreign creators required the employment of local printers and artisans. Thus, the international copyright protection that Congress belatedly gave with one hand, it may have placed substantially out of reach with the other. 4 Finally, and perhaps of most practical importance today, formalities predicate to the existence or enforcement of copyright can serve to shield large copyright owners who routinely comply with formalities from the infringement claims of smaller copyright owners, particularly individual authors, who may lack the information or resources systematically to register and deposit their works. 1 3 An act to amend title sixty, chapter three, of the Revised Statutes of the United States, relating to copyrights, 26 Stat. 1106 (1891), sec. 3 ("Provided That in the case of a book, photograph, chromo or lithograph, the two copies of the same required to be delivered or deposited as above shall be printed from type set within the limits of the United States, or from places made therefrom, or from negatives, or from drawings on stone made within the limits of the United States, or from transfers made therefrom"). 4 The manufacturing clause applied to all books, periodicals, lithographs and photo-engravings, including those by US authors. See 17 U.S.C. § 15 (1909 Act, repealed). For a summary of the complexities of the 1891 and 1909 Act manufacturing clauses, starkly illustrating the many pitfalls for foreign, and even some domestic, authors, see R.R. BOWKER, COPYRIGHT, ITS HISTORY AND LAW 153-61 (1912 Works (1960) , reprinted in 1 STUDIES ON COPYRIGHT 409, 425 (Arthur Fisher Mem. Ed., 1960) ("It was found almost impossible for foreign authors, writing in a foreign language, to complete negotiations for the publication of an American edition of their work (as required by the manufacturing clause) prior to publication abroad.") Confiscatory formalities, long lamented in US copyright commentary, 5 have now garnered favor in some quarters, particularly with respect to exploitations on the Internet. One hundred years after the 1908 Berlin Act of the Berne Convention confirmed the automatic vesting of international copyright by forbidding the imposition of copyrightconstitutive or enforcement-predicate formalities on foreign Berne member works, most countries have also ceased to require compliance by local authors as well. With formality-free initial protection, any work created, no matter how trivial (so long as minimally "original"), automatically enjoys enforceable exclusive rights in every country of the Berne Union. Protection thus "subsists" 6 even for casual communications, and even though the author may not be a professional creator, and hence may be unaware of or indifferent to any copyright in her work. 7 On the other hand, the Internet has put vast amounts of formal and informal copyrighted content at the de facto (if not de jure) disposal of countless users. A clash between users disinclined, or practically unable, to clear rights, and the subsisting rights of authors may seem inevitable. The relaxation of formalities is also evoked as a cause of "orphanage" of works: were registration required, then right holders might more easily be found. 8 Hence the current vogue for "reformalizing copyright," 9 to return to the author or right holder the burden of asserting claims to copyright, and thereby to enlarge the public domain with works whose authors do not "care" sufficiently about to mark off their ownership. 10 In other words, the draconian features of U.S. formalities, once seen as deplorable, now in some respects are celebrated. Whether or not a return to the copyright-confiscatory function of formalities is desirable, the United States' Berne obligations would forbid it from imposing a reformalized regime on foreign works. Berne's reservation of domestic protection in the country of origin 11 would, however, permit the United States to reinstate formalities with respect to U.S. works. While, as we will see, the US has applied a "two-tier" approach to certain enforcement-predicate formalities, a return to conditioning the existence or persistence of copyright on compliance with formalities so significantly increases the discrimination against local creators as to be politically problematic. Moreover, given the ease in the digital era with which the country of origin can be manipulated, 12 it is not even clear that a two-tier regime will in fact burden any but the least informed and least affluent local creators. This article will first further define "formalities," and then will consider their conceptual foundations. Next, it will examine the U.S. experience with formalities, from the first copyright statute of 1790 to the present. Finally, it will consider whether and how the beneficial, information-providing role of formalities might be achieved, without engendering forfeitures of protection or posing practical impediments to meaningful enforcement of copyright.
I. Formalities in Theory and in Practice: Theory
A. What are, and are not, "formalities"? 13 In the sense of the Berne Convention, the formalities that art. 5(2) prohibits member States from imposing on foreign authors include "everything which must be complied with in order to ensure that the rights of the author with regard to his work may come into existence."
14 Thus requirements such as registration, the deposit or filing of copies, the payment of fees, or the making of declarations or affixing notices to copies of the work, may not be made mandatory preconditions to protection. But State-imposed preconditions on the coming-into-being of the author's rights represent only part of the Berne-targeted formalities. An author may be vested with copyright, but unable to enforce her rights unless she complies with a variety of prerequisites to suit. Hence the addition by the 1908 Berlin Act of the word 'exercise', so that then-article 4(2) (now art. 5(2)) read: "The enjoyment and exercise of these rights shall not be subject to any formality." 15 This wording was designed to cover any provision in Member-state law that, as distinct from making the recognition of an author's rights contingent upon compliance with some formality, made the bringing of proceedings to enforce these rights subject to a formality (perhaps even the same ones as required for the existence of protection). For example, the obligation the US Copyright Act imposed on authors to register their works with the Copyright Office as a prerequisite to initiating an infringement action was deemed inconsistent with the article 5(2) prohibition on subjecting the exercise of rights to compliance with formalities.
16 12 See 17 U.S.C. § 101 (definition of "United States work" for purposes of § 411 -pre-suit registration requirement; if the work is first published outside the US in another Berne member State and not simultaneously published in the US, it is not a "US work"); Berne Conv. art. 3(4). (definition of country of origin; "simultaneous" publication occurs within 30 days of first publication) 13 Nonetheless, not every record-keeping or even litigation-related obligation a State imposes should be considered a Berne-banned "formality." For example, Berne does not require the suspension of local rules of evidence or procedure applicable to all judicial proceedings; it targets only copyright-specific measures. 17 Thus, a foreign copyright holder cannot assert that art. 5(2) dispenses her from paying court fees that attach to the filing of any kind of claim, but she may object to payment of a fee imposed only on the bringing of a copyright action.
It is also necessary to distinguish between local rules that condition the validity or scope of a grant of rights on the formalization of an agreement to transfer rights under copyright and rules that limit the exercise of those rights independently of their ownership. The first class of rules -which may include such requirements as that the transfer be in writing, that it be signed by the author, and that the scope of the grant be clearly articulated -are generally designed to protect authors from ignorant or improvident transfers. 18 The rationale and the effect of this kind of author-protective formalism are profoundly different from public-protective formalities, such as notice or registration, or copyright-specific litigation hurdles, which seek to shield the public from authors' claims. In the former instance, the formal rules tell us who is entitled to enforce a copyright whose existence the rules do not call into question. In the latter instance, the formalities limit any copyright claimant's enforcement, and may destroy the copyright altogether. The difference between who owns rights under a copyright, and whether a copyright exists or can be enforced, is crucial to determining whether the obligation under scrutiny is a Berne-barred "formality." Immediately below, and in Part III, we will address the consequences of the distinction for the achievement of some of the publicregarding goals of formalities, through the development of a reliable means of titlesearching.
The characterization as "formalities" of three other copyright-pertinent obligations -recordation of transfers, deposit of copies for the Library of Congress, and accordingly lifted the requirement for non-US Berne works, but retained it for US works. See Jane C. Ginsburg & John M. Kernochan, 102 Years Later: The US Joins the Berne Convention, 13 COLUMBIA-VLA JOURNAL OF LAW & THE ARTS 1, 13 (1988). The Act did not, however, alter the "incentives" to register, such as according prima facie evidentiary value to registrations made within five years of publication, and conditioning the availability of statutory damages and attorneys fees on registration before the occurrence of the infringement, or within three months of publication, 17 USC secs. 410(c), 412. See S. Rep. No. 100-352, 100 th Cong. 2d sess. at 14 (1988) ("while these provisions substantially enhance the relief available to the proprietor of a registered work, they do not condition the availability of all meaningful relief on registration, and therefore are not inconsistent with Berne"). 17 conditioning certain remedies on registration -warrants examination. The U.S. has since 1802 required that transfers of copyright ownership be recorded. Most enactments of this requirement have not made it a condition to enforcement of the copyright; rather, the penalty for failure to record has been invalidity of the transfer in the event of a subsequent bona fide purchase, which the later transferee does record. 19 Because this obligation addresses who may assert copyright ownership, rather than whether the copyright exists or may be enforced, a general recordation requirement, carrying the same sanctions as those accompanying duties to record other kinds of property, for example, title to land, 20 would not seem inconsistent with Berne art. 5(2).
By contrast, making recordation a prerequisite to suit, as the US briefly did between the implementation of the 1976 Copyright Act and the enactment in 1988 of amendments to conform to Berne Convention minima, 21 presents a more difficult question. Such a prerequisite does condition the exercise of copyright on compliance with an obligation to supply information to a government authority. But, as indicated earlier, a "formality" is copyright-specific. If recordation of transfers of title were a prerequisite to assertion of property rights in general, then one might contend that a recordation requirement should be viewed no differently than, for example, general court costs (as opposed to special copyright litigation fees), which we have already posited are Berne-permissible. If, however, recordation of title is not generally mandated, a copyright recordation prerequisite might still survive Berne scrutiny, on the ground that the requirement concerns who may exercise the rights, rather than whether they may be enforced at all.
The obligation to deposit copies for the national library does not violate the Berne prohibition so long as the penalty for failure to deposit is not tied to the existence or enforcement of copyright. Berne does not prevent member States from requiring authors to subsidize a member State's national library by in effect taxing the local publication of foreign authors' works; thus, a member State may demand deposit and may impose fines for failure to comply, so long as any sanctions do not compromise the existence or enforceability of the copyright.
Finally, conditioning certain remedies on registration of the work 22 may be problematic. Arguably, so long as a Berne Member State leaves basic claims for injunctive relief and statutory damages unencumbered by formalities, it may limit the availability of enhanced remedies, such as statutory damages, to compliance with 19 
B. Conceptual and historical underpinnings
This section will set the question of copyright formalities on the broader stage of copyright theory, if only to overturn that platform by examining the history of copyright formalities. Since at least the mid 19 th century, commentators have articulated two general concepts of copyright, one founded in natural property rights, the other based on a State grant of monopoly. For example, in 1838 Charles-Augustin Renouard, author of one of the first French copyright treatises, articulated two opposing philosophies of copyright. According to one, grounded in natural rights conceptions of property, authors are the absolute owners of their work, both before and after publication. Their property right is, like all other property rights, transmissible, perpetual, and inviolable. According to the other, social contract-based, system of copyright thought, authors are
[W]orkers and not property owners; if the laws ensure them exclusive exploitation of their works, it is by virtue of a positive grant of civil law and of a tacit contract which, at the moment of publication, intervenes between the public and the author. It is by the establishment of a privilege, created as a legitimate and fair compensation, that the full and free exploitation of a published work is forbidden to all persons composing the public.
25
From these opposing bases for copyright different attitudes towards formalities might follow. If copyright is essentially a government grant, it might well come with conditions. For example, requiring the author to affix a notice of copyright, or to register and deposit copies of the work with a government agency before the right will be recognized or enforced, is fully consistent with a social-contractual view of copyright. Imposition of formalities thus would reflect the premise that creating the work does not alone justify protection: copyright is a quid pro quo, and it is the author's burden properly to assert her rights; should she fail to keep her end of the bargain, the innocent public should not be liable for unauthorized exploitations. Formalities thus make free copying 23 the default position; that initial stance should not vary unless the author undertakes to warn the world of her claims. So characterized, formalities clash with a conception of copyright as springing from the creative act. If copyright is a natural property right in the fruits of the author's intellectual labor, then copyright is born with the work, and no further action should be necessary to confer or confirm the right. Hence, a natural property rights conception of copyright should in theory eschew formalities.
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Such tidy coherence may be theoretically satisfying, but it is also substantially anachronistic. In historical context, the opposition of natural rights and social contract (State-granted monopoly) concepts was much less sharp. By the same token, the role of formalities as exemplifying one or another concept reflects subsequent rationalizations more than contemporary experience. Neither at the beginning of the eighteenth century, with the Statute of Anne, nor towards its end, with the US constitution's copyright clause or the first US copyright statute, did lawmakers set out to conceptualize copyright exclusively as a natural right, or only as a conditional State grant, or for that matter to adopt any overriding theory of copyright. In the case of the Statute of Anne, the vesting of rights in authors rewarded their intellectual labor, 27 and the conditioning of an additional term of protection on the author's remaining alive, 28 further demonstrates the Act's focus on the rights of authorship. But the statute also adopted the regulatory framework, including registration with the Stationers Company and deposit of copies of books with designated libraries, established under the 1662 Licensing Act. 29 Arguably, Parliament retained the bureaucratic aspects of the pre-copyright printing privileges not because its Members carefully conceptualized the nature of copyright, but because the prior system was known and had worked. 30 In the case of the early US enactments, many pre-Constitutional State copyright statutes included preambles with ringing declarations of natural property rights, 31 including its requirements of registration and deposit of copies, 32 and even including language almost certainly irrelevant to the situation of the ex-Colonies. 33 The cut-andpaste character of these statutes belies any consistent reflection on the nature of copyright.
Indeed, in the US, authorities throughout the 19 th century conveyed highly mixed messages regarding the nature of copyright and the role of formalities. While courts (including the Supreme Court) often articulated a rigidly positivistic concept of copyright, for which strict adherence to formalities formed a cornerstone, 34 treatise writers eloquently insisted on the natural rights of authorship, generally treating formalities as an administrative afterthought. 35 Similarly, the Judiciary Committee report accompanying the bill that ultimately became the 1831 copyright amendments, making registration of the work before its publication an unambiguous prerequisite to the obtaining of federal copyright protection, nonetheless extolled the author's natural entitlement to a property right: "If labor and effort in producing what before was not possessed or known will give title, then the literary man has title, perfect and absolute, and should have his reward . . ." 36 study and industry] is one of the natural rights of all men, there being no property more peculiarly a man's own than that which is produced by the labour of his mind"); North Carolina Copyright Statute (1785), id.
("Whereas nothing is more strictly a man's own than the fruit of his study . . ."); see generally Francine Crawford, Pre-Constitutional Copyright Statutes, 23 BULL. COPYRIGHT SOC 'Y 11 (1975) . 32 Crawford, supra note 31, at 23-24, states that the registration requirement was for evidentiary purposesto prove that the claimant was the author or held rights from the author -rather than constitutive of copyright protection. 33 Id. Mo. 1897) (despite judge's "disposition much in favor of upholding copyrights, and thus securing to authors what seems to be a natural right to the rewards of their own literary labors," holding that author "never acquired a valid copyright" because she failed to fulfill statutory obligations to deposit copies of her book with Library of Congress before publication and to insert proper notice of copyright on the title-page); see also Clayton v. Stone, 5 F. Cas. 999 (C.C.S.D.N.Y. 1829) (inferring that a "daily price quote" could not be the subject matter of federal copyright protection because its publication was too evanescent to permit compliance with full range of statutory formalities). 35 But formalities, and the highly restricted view of copyright they ultimately symbolized, came to dominate the US landscape, particularly following the Supreme Court's 1834 decision in Wheaton v Peters. 37 The first State and then Federal copyright statutes had included formalities modeled on Statute of Anne, but it was not inevitable that they be interpreted as constitutive of copyright, as opposed to predicate to special statutory remedies. Indeed, British authorities since the 18 th century had confined the sanction for non compliance with registration and deposit requirements to restricting the author's or rightholder's remedies for copyright infringement to those available at common law.
38
Non compliance did not endanger the existence of the author's copyright. By contrast, the Supreme Court in Wheaton v. Peters imposed punctilious compliance, making post-publication copyright a tributary of the many statutory prerequisites.
39
Different explanations for the centrality of formalities to Wheaton v Peters' delimitation of US copyright might be ventured. Given the Framers' suspicion of restraints on competition, statutory formalities could have been perceived as a necessary counterweight to the prospect of excessive market power that even a monopoly limited in time might engender.
40
The statutory institution and judicial requirement of strict observance of statutory formalities would suggest that Congress and the courts were far more fearful of establishing monopolies than concerned to foster authorship. The more stringent the formalities, the more works freely available in the public domain, and the smaller the universe of works over which exclusive rights could be enforced. 41 An alternative account suggests that the Wheaton court's embrace of a highly positivistic, formality-defined approach to copyright was a necessary corollary of the Court's federalism jurisprudence; after all, Henry Wheaton's assertion that non compliance with federal formalities did not bar his common law copyright claims clashed with the Court's previous rejection of residual State common law intellectual property rights whose assertion undermined Federal control of interstate commerce.
42 Formality-free copyright was thus a casualty of the Marshall Court's determination to eliminate barriers to interstate trade and to consolidate Federal power. 43 In the light of the Court's federalism jurisprudence, Justice Joseph Story's perhaps otherwise surprising alignment with the Wheaton majority becomes more readily understandable. Although Justice Story was an advocate of broad copyright protection, 44 and may have been sympathetic to Wheaton's common law copyright claims, he was also "greatly concerned with the development of [the Court's] jurisprudence as a tool of national power," 45 and had joined or authored the Court's principal federalism decisions.
46

II. US Formalities in Practice
Whatever their conceptual foundation, formalities in practice dominated 19 th and 20 th century US copyright law, their extent and complexity often proving a trap for the unwary. 47 It is important to emphasize, however, that those "ensnared" could as well (if perhaps not as often) be exploiters as authors, at least when incompletely or incorrectly fulfilled formalities misled the user into believing the work unprotected. 48 Users might draw unreliable conclusions regarding a work's status because, notwithstanding the legacy of Wheaton v Peters, some courts, endeavoring to avoid forfeitures of copyright (particularly following enactment of the 1909 Act), interpreted (or interpolated into) the statute some tolerance for substantial, albeit imperfect, compliance.
49
But not all courts were equally forgiving, as others persisted in requiring strict fulfillment of all statutory conditions. As a result, the legal norm became increasingly incoherent and unpredictable. The doctrine of "limited publication" further complicated the situation. Formalities were required for works which had been, or were about to be, published. Until the 1976 Copyright Act, an unpublished work, as a chattel, remained the object of formality-free common law rights 50 "Unpublished," however, did not mean unexploited or undivulged. Public performance of a work did not "publish" it, and therefore did not subject it to formalities, even if the performed work had been widely seen. 51 Borrowing from old English decisions holding that a public performance was not a "publication,"
52 US courts elaborated a parallel universe of "unpublished" works. The rather strained notion of publication was motivated in large part by courts' awareness that, were the work to be deemed "published," and had the author not complied with all applicable federal statutory formalities, the work would go into the public domain, and all protection, state or federal, would be lost. 53 The following chart summarizes the formalities in force under various copyright laws, from the Statute of Anne and the first Copyright Act to the present. 50 The 1976 copyright act abolished the publication threshold for entitlement to federal copyright, which now "subsists" as of the creation and fixation of the work, see 17 U.S.C. § 102(a). 51 As indicated earlier, the pivot of the 1909 law was the concept of "publication." This event was generally the dividing line between common law protection on the one hand and either statutory or no protection on the other. Thus publication with the prescribed copyright notice obtained statutory copyright, while publication without such notice placed a work in the public domain. This rule was anchored in the text of section 9 of the 1909 Act, which provided: "any person entitled thereto by this title may secure copyright for his work by publication thereof with the notice of copyright required by this Act." 55 The concept of "publication" as utilized in section 9 developed into a rather technical construct; it was not always coterminous with the general notion of "making public," nor even with the act that divests the author of common law rights.
The 1909 Act did not expressly define "publication." This omission was apparently based on the assumption that a general definition of this concept was too difficult.
56 Section 62, however, provided that in the case of a work "of which copies are reproduced for sale or distribution," "the 'date of publication' shall . . . be held to be the earliest date when copies of the first authorized edition were placed on sale, sold or publicly distributed by the proprietor of the copyright or under his authority." 57 Without a coherent concept of "publication" under the 1909 Act, a number of rather arbitrary distinctions emerged. Among the most well known -and most important -was the generally accepted rule that the public performance of a spoken drama did not constitute publication. This rule was established under the pre-1909 law, 58 and was applied by analogy to the exhibition of a motion picture, 59 the public performance of a musical composition, whether for profit or not, 60 and the oral delivery of a lecture or address, 61 all irrespective of the methods employed, including radio broadcasting. .1998) , the Ninth Circuit held that "a common law copyright in the underlying screenplay does not survive the motion picture's loss of copyright and falls into the public domain due to a Because disclosure or communication of a work to another person did not always amount to "publication" under the 1909 copyright law, restricted communication of the contents of a work was generally held not to be a publication of the work. Distribution with limitation by the proprietor of the persons to whom the work was communicated and of the purpose of the disclosure was long known as "limited," "restricted," or "private" publication, but was, more accurately, no "publication" at all. 63 The distinction between limited and general publication under the 1909 Act was complicated even further by the distinction between "divestive" and "investive" publication. The former described dissemination that lost common law copyright; the latter described dissemination, with copyright notice, that triggered statutory copyright -and, out of concern for forfeitures, courts more readily found the latter than the former.
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In sum, although publication triggered statutory formalities, the statutorilyundefined concept of "publication" remained elusive, thus compromising the prospect of a clear dividing line between works still entitled to common law protection or qualifying for federal protection on the one hand, and works dedicated to the public on the other hand. Judicial reluctance to avoid forfeitures, while inconsistently acted-upon, undermined the efficacy of copyright-constitutive formalities in consigning to the public domain publicly-disclosed works which had not properly complied with the various statutory formalities. At the outset, then, one of the signal goals of the US system of formalities was, to say the least, imperfectly realized.
The Notice Requirement.
Once a work was deemed "published," the 1909 Act -as did all of its forebears from 1802 -required the placement of a copyright notice in a specified location. 65 The required form of notice was set forth in section 18, which (with some minor exceptions) provided for the word "copyright" (or abbreviation) or the familiar copyright symbol, the name of the copyright proprietor and the year of publication. Section 19 mandated the location of the notice -for a book, "upon its title-page or the page immediately following"; for a periodical, "either upon the title-page or upon the first page of text of each separate number or under the title heading"; and for a musical work "either upon its title-page or the first page of music. Some courts were prepared to overlook minor departures from the form and location requirements of the 1909 Act, provided there was substantial compliance. This was particularly true if a technically inaccurate corporate or partnership name was used, but was close enough to the name of the true copyright proprietor (e.g., a company with identical officers) such that no one could reasonably claim to have been misled. But other courts were more punctilious, operating on the theory that the copyright was a special legislative privilege that could be secured only through full compliance with formalities. Although a notice accompanying the masthead of a periodical (typically on the editorial page of a newspaper) was commonly regarded as satisfactory, it was, for example, held that it was improper to place the copyright notice on the back cover of a 28-page pamphlet; such a defect was regarded as fatal, and the work was thrust into the public domain. 67 Similarly, courts could be strict about the placement of the notice on a journal or other collective work, holding that such notice would not protect included works that were authored by others and that did not carry a separate copyright notice.
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Inaccuracies in the year date placed in the notice could also be fatal to the copyright. The general rule that developed, through judicial decisions and Copyright Office regulations, was that an inaccurately early date was not fatal, but the beginning of the statutory term would be reckoned from that year (so as to shorten the term of protection, for the benefit of the public). Notice that was postdated by more than one year (thus allowing for end-of-the-year slippage in publication schedules), however, was regarded as fatally defective. Of course, if the required notice was altogether omitted, that too was fatal. The statute itself, however, in section 20, allowed of one exception: when the copyright owner had "sought to comply" with the notice provisions but "by accident or mistake" had omitted the notice "from a particular copy or copies."
69 That oversight would not invalidate the copyright, but would "prevent the recovery of damages against an innocent infringer who has been misled by the omission of the notice." 70 Another issue that divided the courts was whether U.S. copyright was lost, under the 1909 Act, when a work was first published without a notice of copyright outside of the U.S. The Court of Appeals for the Ninth Circuit has consistently since 1996 answered that question in the negative. 1996) . In Twin Books, the literary work, "Bambi, A Life in the Woods," was first published without notice in Germany in 1923, and then republished with notice in 1926 (and registered for U.S. copyright). The copyright owner renewed the copyright in 1954, which would have been too late had the work's first publication been in 1923. The court noted some early decisions which indicated that publication abroad without notice forfeits the possibility of securing copyright through a later U.S. publication, but the court concluded that such a view conflicted with the prevailing doctrine of "territoriality" of the copyright law. The Ninth Circuit relied upon Heim v. Universal Pictures Co., 154 F.2d 480 (2d Cir. 1946), for the proposition that publication abroad without notice -in a nation that does not place the work in the public domain for that reason -will not prevent subsequently obtaining a valid U.S. copyright. The Ninth Circuit has recently reasserted its adherence to In sum, while the notice formality marked the dividing line between protected and public domain works, inconsistencies in its application blurred the boundary. Moreover, the willingness of some courts to accept "substantial compliance" may have achieved individually just results at the cost of systemic unpredictability.
Deposit and Registration
Under the 1909 Act, registration was not a prerequisite to federal protection during the initial 28-year term of copyright, although it was necessary to have registered the work and deposited copies before bringing an infringement action. 72 On the other hand, section 13 of the Act required that copies of the work be deposited "promptly" following publication, thus posing the question whether failure to deposit copies shortly after publication would strip the author or rightowner of the copyright that would have vested upon publication with notice. It was ultimately held, however, that failure promptly to deposit copies did not divest the copyright but would bar the rightholder from bringing suit until deposit was made.
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While not initially constitutive of copyright, registration was a prerequisite to obtaining a second statutory term of 28 years. The renewal term could be claimed by the author if he or she survived the initial term (or at least until the date in the 28th year when renewal was sought). If the author had died, then the right to claim the renewal passed successively to three other statutory beneficiaries -the surviving spouse or children, or for lack of those the author's executor, or in the absence of a will the author's next of kin. The renewal term came into being only if an initial application for registration, and then an application for renewal registration, were filed with the Copyright Office. The registration prerequisite to renewal had the effect of limiting the duration of most copyrights to 28 years. 74 Most non renewals probably reflected the rights owners' determinations that the works no longer had commercial value justifying the effort and expense of renewal, but some non renewals likely resulted from failure to keep track of when renewal was due, or from other inadvertence or ignorance. 75 Thus, the renewal formality ensured early entry into the public domain of the bulk of works initially protected for 28 years, but at the cost of divesting those authors (most likely, individual and foreign authors) who may have wished protection but failed correctly to fulfill statutory requirements. Stat. 264 (substituting the equivalent of a single 75-year term for the prior dual terms, by making the second term -28 plus 19 years -vest without filing for renewal): "The renewal requirements are highly technical and have resulted in the unintended loss of valuable copyrights. In addition to countless individuals who do not have knowledge of the requirements, even famous directors such as Frank Capra have fallen victim. Capra's 'It's a Wonderful Life,' starring Jimmy Stewart and Donna Reed, went into the public domain when the film production company that owned the copyright went bankrupt and no one was around to file the renewal application." Reprinted in GORMAN & GINSBURG, supra note 54, at 423-24.
B. Interlude: 1925 Bill to Amend the US Copyright Act to Join the Berne Convention
The US stance on formalities long precluded its membership in the Berne Convention. During the 1920s, the efforts of the then-Register of Copyrights Thorvald Solberg and of the Authors League and the American Society of Composers Authors and Publishers, led to a 1925 bill "to amend and consolidate the acts respecting copyright and to permit the United States to enter the International Copyright Union." 76 The cornerstone of this bill was the automatic, formality-free vesting of copyright upon creation of the work. Its advocates characterized the then-current law's obligation to comply exactly with technical requirements as a "rather primitive situation," 77 and as "restrictions on the fundamental rights and privileges of the author and composer which should come away." 78 The concept of automatic copyright, however, encountered considerable skepticism from some lawmakers and fierce opposition from copyright-exploiting industries, particularly the league of motion picture theaters and the producers of phonograph records and piano rolls, 79 for whom formalities combated expansive assertions of authors' rights and formed a bulwark against unanticipated liability. Some of the objections voiced against formality free copyright seem drearily prescient of the claims of today's "Copyleft." For example, Representative William Hammer, Democrat of North Carolina, exclaimed, "Do you mean to chain human thought so that in the Free America, just by signing the author's name, an article can not be printed in a newspaper without infringing upon a copyright? Is that the kind of law you are asking us to enact?" 80 Similarly, the entrepreneurs of new technological modes of exploitation then, as now, sanctimoniously strained to equate their profits with the public interest. Thus the president of the association of Motion Picture Theater Owners declared, "Congress should grant no copyright privilege which would have any tendency to inhibit the activities or interfere with the progress of great agencies like the motion-picture screen and the newspaper that are of such consequence to the general welfare of the people of the United States." Mr. Paine. The position that we take is to come down here and urge this committee not to put copyright users at the peril of making infringements of copyrighted works when they know nothing about the copyrights.
It would take the US another fifty years to adopt and (partially) implement the Berne principle that exclusive and enforceable authors' rights arise with the creation of the work. The toll of the earlier debates is apparent. Later reformers recognized that Solberg's natural rights advocacy could not prevail in the intense debates that defined copyright reform in the 1920s. 82 The Report of the Register of Copyrights on the general revision of the US Copyright Law that led to the 1976 Act did not endorse "automatic copyright." Proceeding from the general premise that "where [the author's and the public's interests] conflict, the public interest must prevail," 83 the Register concluded that the notice requirement served the public interest by "keeping free of copyright restrictions the great bulk of published material in which the authors do not wish to secure copyright." 84 The Report instead recommended retention of the notice requirement, but with a five-year grace period for curing inadvertent omissions of notice from published copies of works.
C. Formalities in Practice: The 1976 Act
The principal conceptual and practical innovation of the 1976 Act was to bring published and unpublished works under a single federal regime, thus making creation of a fixed copy of the work -rather than publication with notice -the starting point for federal protection. But, while the 1976 Act was intended to bring the US closer to the Berne Convention, 85 it did not at first fully adopt the post-Berlin system of automatic, formality-free copyright. Rather, if copyright attached upon creation and fixation of the work, it could detach -and the work fall into the public domain -if the author upon publication failed to affix a notice of copyright, and failed to cure that omission within the time period allowed by the statute.
Publication and Notice
Thus publication remained a key concept in US copyright law, but the 1976 Act, unlike its predecessors, included a definition of publication. Section 101 defined publication as:
The distribution of copies or phonorecords of a work to the public by sale or other transfer of ownership, or by rental, lease, or lending. The offering to distribute copies or phonorecords to a group of persons for purposes of further distribution, public performance, or public display, constitutes publication. A public performance or display of a work does not itself constitute publication. This definition resolved many of the problems that arose by virtue of the definitional vacuum in the 1909 Act, particularly by providing that a public performance or display of a work is not a "publication" that entails a copyright notice, but that the public distribution of phonograph records does constitute publication of the recorded work (as well as of the sound recording). 86 A definition of publication clarified what acts triggered the notice obligation. For despite the US' drawing closer to Berne, the 1976 Act retained a modified version of the notice requirement. Among the issues most hotly debated during the comprehensive revision of the 1909 Copyright Act leading up to the 1976 Act was the continued imposition of a requirement to place copyright notice on "published" works and the sanction for a failure to do so. Congress initially decided to retain the notice requirement but to make less draconian the consequences of an error or omission, in particular allowing for a five-year grace period for registration of the work with the Copyright Office, and efforts to add notice to copies after the omission was discovered, as a cure for omission of notice. This sort of splitting the difference between the Berne system of automatic formality-free copyright, and the conditional copyright of prior US enactments arguably served the goals of neither regime. A system of defeasible copyright could not reliably alert potential users as to a work's public domain status because absence of the notice from published copies no longer cast the work immediately into the public domain; a user would have to wait five years and interrogate registration records before being able to conclude that the work was no longer under copyright. But the system could still penalize authors who neglected the notice and then failed to make timely registration by divesting them of their copyrights after five years.
The notice requirements were set forth in Sections 401 and 402 of the 1976 Act. Section 401 applied to "copies" of published works, and Section 402 to "phonorecords." In 1988, in order to permit United States adherence to the Berne Convention, Congress eliminated the copyright notice as a precondition to copyright protection. Nonetheless, in part because it was difficult to break with such a longstanding practice as the use of copyright notice -and in part because Congress and the Copyright Office continued to believe that notice served useful purposes in warning unauthorized users and in conveying information -the Berne Implementation amendments to the 1976 Act continued to provide incentives to copyright owners to avail themselves of what has, since March 1, 1989, become merely a discretionary option to use the notice on published works. 86 Nonetheless, the 1976 Act did not succeed in dispelling all confusion or uncertainty regarding use of the notice. For example, almost 70 years after White-Smith Music Pub'g Co. v. Apollo Co., 209 U.S. 1 (1908), Congress still declined to equate recordings with copies. Thus, in this definition and throughout the statute, one notes the refrain "copies or phonorecords." And, as will be noted below, there is no provision for use of a © copyright notice on phonorecords pertaining to the underlying recorded work. (There is a provision for a P notice pertaining to the recorded performance under § 402.) And, while the statute uses "copies" and "phonorecords" in the plural, the committee reports state that under this definition "a work is 'published' if one or more copies or phonorecords embodying it are distributed to the public. After Berne adherence, the amended 1976 Act provided that, for works first published on or after March 1, 1989 -and also for copies or phonorecords distributed after that date of works that had been published previously -Sections 401(a) and 402(a) no longer require placement of notice on publicly distributed copies and phonorecords, but instead provide that the © notice "may" be placed on copies and the P-in-a-circle notice "may" be placed on phonorecords of sound recordings. 87 The form and placement of the optional notice are as they were previously when the notice was mandated. 88 The incentive provided for use of the notice was set forth in a new subsection (d) to Sections 401 and 402, which disallow an innocent infringement defense if the requisite notice "appears on the published copy or copies to which a defendant in a copyright infringement suit had access." 89 The incentive is rather weak, however, because the innocent infringer defense applies only to the calculus of statutory damages; it affects neither actual damages nor the existence of liability.
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The question has arisen whether the copy "to which a defendant . . . had access" means the source copy for the infringing act, or generally available copies, whether or not such a copy was the one from which the defendant copied. In BMG v Gonzales, 91 the defendant downloaded numerous recorded songs from the Internet. She sought a diminution of statutory damages on the ground that the copies from which she copied did not bear a copyright notice. Recognizing that unauthorized source copies may often lack copyright notice or other copyright owner-identifying indicia, the court rejected defendant's contention:
It is undisputed that BMG Music gave copyright notice as required -"on the surface of the phonorecord, or on the phonorecord label or container" ( § 402(c)). It is likewise undisputed that Gonzalez had "access" to records and compact disks bearing the proper notice. She downloaded data rather than discs, and the data lacked copyright notices, but the statutory question is whether "access" to legitimate works was available rather than whether infringers earlier in the chain attached copyright notices to the pirated works. Gonzalez readily could have learned, had she inquired, that the music was under copyright. 88 Under § 404(a), a notice of copyright applicable to a collective work as a whole suffices as notice for the separately-owned contents of the collective work, although the authors or copyright owners of these contributions may also affix separate notices. Section 404 carries over the practice of "blanket notice" which courts held preserved the copyrights in contributions to collective works published under the 1909 Copyright Act. See, e.g., Abend v. MCA, Inc., 863 F.2d 1465, 1469 (9th Cir. 1988) (holding that blanket notice "is sufficient to obtain a valid copyright on behalf of the beneficial owner, the author or proprietor" under 1909 Act (quoting Goodis v. United Artists Television, Inc., 425 F.2d 397, 399 (2d Cir. 1970))), aff'd sub nom. Stewart v. Abend, 495 U.S. 207 (1990).. 89 As to whether continued use of the notice may be expected once no meaningful sanctions attach to its omission, see H.R. REP. NO. 100-609, at 26 (1988) ("It is entirely possible that elimination of the notice formality may not in the end curtail its use. Old habits die hard; it remains useful under the Universal Copyright Convention; and, it is, in all probability, the cheapest deterrent to infringement which a copyright holder may take."). 90 It is important to remember that the Berne Implementation amendments concerning notice do not apply retroactively. Thus, as to copies or phonorecords first distributed before the amendments' effective date of March 1, 1989, one must still ascertain whether notice was properly affixed. With respect to copies distributed without notice between 1978 and February 1989 (inclusive), it is necessary to determine whether the omission was discovered and cured within five years of initial publication, and whether the copyright owner made reasonable efforts to add notice to after-distributed copies.
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Deposit and Registration
Sections 407 through 412 of the 1976 Act enact a modernized administrative scheme with the dual purpose of enriching the resources of the Library of Congress and providing a comprehensive record of copyright claims. The former is achieved in section 407, which prescribes a mandatory system of deposit as to published works for Library purposes with administrative flexibility as to implementation and realistic sanctions for noncompliance under section 407(d) (not including forfeiture of copyright). The latter is embodied in a "permissive" registration provision, section 408. The Library deposit under section 407 may do double duty as the deposit required for registration under section 408. Moreover, the incentives for registration are quite strong. Accordingly, the dichotomy between these two deposit provisions may not be quite as sharp as initially thought.
a. Deposit for Library of Congress
The section 407 deposit, which "shall" be made by "the owner of copyright or of the exclusive right of publication" within three months after publication in the United States, is to consist of "two complete copies of the best edition" or, if the work is a sound recording, two complete phonorecords of the best edition, together with all accompanying printed material. 94 The term "best edition" is defined in section 101 as "the edition, published in the United States at any time before the date of deposit, that the Library of Congress determines to be most suitable for its purposes." 95 The Library has issued a policy statement on what constitutes such a "best edition," and this is now referred to in the implementing Copyright Office regulations.
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The material for use or disposition of the Library of Congress under section 407(b) of the 1976 Act is to be deposited in the Copyright Office. Section 407(c) gives the Register of Copyrights authority to issue regulations exempting categories of material from the deposit requirements of this section, reducing the required copies or phonorecords to one, or, in the case of certain pictorial, graphic, or sculptural works, 93 See, e.g., Garnier v. Andin Int'l, Inc., 36 F.3d 1214 (1st Cir. 1994). By virtue of section 104A, however, the copyrights in foreign works published without notice before 1989 were restored, effective January 1, 1995. 94 17 U.S.C. § 407. 95 Id. providing for exemptions or alternative forms of deposit. The Register is also empowered, under section 408(c), to specify classes of works for purposes of deposit and to permit the deposit of "identifying material instead of copies or phonorecords."
Registration under section 408 contrasts with the Library deposit provision under section 407 in the following respects: (1) it may be made not only by the owner of copyright but also the owner of any exclusive right thereunder rather than by the owner of the exclusive right of publication; (2) it applies to unpublished as well as published works; (3) it includes works published abroad; and (4) it may be made "at any time" during the subsistence of copyright. If the Library deposit under section 407 is accompanied by a prescribed application for registration along with a fee (currently $35 for an electronic filing and $65 for a paper filing for most works), 97 it may be used to satisfy the deposit requirements of registration. The deposit copy must in most cases be a copy of the work in which copyright is claimed.
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The application for registration includes various items of information potentially required for computation of duration (e.g., year of death, year of creation, and year of publication if any), as well as the basis of ownership for persons other than authors and a brief, general statement of preexisting and added material used in any derivative work or compilation.
ii. Effect of Registration
Although the Berne Convention Implementation Act of 1988 100 had as one of its objectives the elimination of the need to comply with statutory formalities, its principal focus was upon the elimination of the notice requirement for published works; it made few changes in the sections on deposit and registration as they were written in the 1976 Act. The major change in this respect is that registration of copyright is no longer a prerequisite to an action for infringement of copyright "in Berne Convention works whose country of origin is not the United States." Most pertinently, this means that registration remains a prerequisite for an infringement action when the copyrighted work is first published in the United States or when the work, if unpublished, is by a United States author. 101 The 1988 Act thus creates what is known as a two-tier registration system, with works of U.S. origin being on the "lower" tier for purposes of litigation. 102 The requirement of pre-suit registration has been criticized, both because of the inferior position in which it places U.S. authors compared to foreign authors and because it is not clear that the requirement in fact induces a substantial number of incremental registrations. 103 In addition to seeking to encourage registration through the pre-suit requirement, the 1976 Act provided the following further incentives for timely registration: (1) registration within five years of first publication will ensure prima facie proof of validity of the copyright; 104 (2) statutory damages and attorney's fees may be awarded only if registration is made prior to the commencement of the infringement. 105 Given the high costs of litigation, the last-mentioned incentive is particularly important and indeed, for smaller litigants, may determine whether bringing an infringement action is financially viable. It is important to emphasize that these incentives apply to all works regardless of their countries of origin. As a practical matter, then, copyright registration promptly upon publication remains key to effective enforcement of copyright, even for non-U.S. works for which registration is not a prerequisite to suit.
Whether or not they in fact increase the numbers of works registered, the registration incentives thus achieve a gatekeeper function, forestalling the claims of litigants, many of whom are likely to be individual authors. As Pamela Samuelson and Tara Wheatley have observed: "The prompt registration requirement for statutory damages has not become a meaningful inducement to registration for all authors who value copyright protection, but rather a substantial boon to major copyright industry players-the commercial exploiters of copyrighted works whose rights largely derive from the Act's work for hire rules or assignments from authors . . . . 'Little guy' authors thus, in theory, have the same strong legal rights as major copyright industry players, but effectively no way to get relief when their rights are infringed." 107 Nonetheless, this filtering of small claimants may not always prove a boon to the larger economic actors who may perceive the pre-suit requirement and limitations on statutory damages and attorneys fees as desirable means of screening out frivolous claims. 108 For example, in a case involving the unauthorized digitization of the works of freelance journalists by the periodicals in which they had published their work, the Second Circuit held that the section 411 requirement that "registration of the copyright claim ha[ve] been made" before instituting an infringement action is "jurisdictional," and that the court therefore did not have authority to approve a class action settlement which included compensation to authors of works whose authors had not registered them with the Copyright Office.
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As a result, the large newspaper and magazine publisher defendants in that case face the prospect of additional liability for copyright infringement should the excluded class members subsequently register their works and resume the litigation. The US Supreme Court has heard an appeal from the decision.
The statutory language requiring pre-suit registration, or its literal interpretation, produces other undesirable results as well. For example, some courts have held that an author may not bring an infringement action until the registration in fact issues or is definitively refused by the Copyright Office.
111 As a result, an author who promptly filed an application for registration, but the determination of whose application falls prey to backlogs in the Copyright Office, may not have her claims adjudicated until the Copyright Office acts on the application. 112 Where the author has in fact sought to make the requisite public record of her claim, it is unclear what public policy such a wooden approach, whether it be Congress' or the courts', to registration advances.
iii. Registration and Renewal of Copyright
While works created as of the January 1, 1978 effective date of the 1976 Copyright Act enjoy a unitary term of the life of the author plus (since 1998) seventy years (or, for works made for hire, anonymous or pseudonymous works, now 95 years from first publication), works first published under the 1909 Act come within a transitional regime. The 1976 Act initially preserved the renewal requirement for all works then in their first term of copyright. Thus the author of a work first published in 1960 would have had to register the work and renew its registration in order to obtain the second term of protection. In 1992, Congress provided for the "automatic renewal" of any work still in its first term; thus, for works first published between 1964 and 1977, the author's failure to renew would no longer cast the work into the public domain. 
Recordation of Transfers
The principal purpose of the registration formality is to facilitate ascertaining the copyright status and ownership of a work of authorship. Registration will aid titlesearching, however, only to the extent it also accounts for subsequent transfers of While it is possible to obtain rapid resolution of an application for registration, the expedited procedure involves substantial additional expense: where the standard fee is $65 (or $35 for an online filing), the fee for "special handling" is $760. 37 C. (c)(1) the document, or material attached to it, specifically identifies the work to which it pertains so that, after the document is indexed by the Register of Copyrights, it would be revealed by a reasonable search under the title or registration number of the work; and (2) registration has been made for the work.
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Section 205 offers a further encouragement to take measures enhancing the utility of the Copyright Office's records: in the event of a conflict of transfers, the first to record prevails. Section 205, however, no longer accompanies these carrots with a stick. In its original guise, section 205(d) of the 1976 Act made recordation a prerequisite to suit, but in the Berne-adherence amendments Congress deleted that requirement. The Berneadherence amendments may in this instance have undermined one of the beneficial functions of formalities in a context in which the requirement may not in fact have been Berne-incompatible.
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III. Author-Friendly Formal Requirements?
Formalities have benefits. If all works are protected, whether or not their authors have asserted rights in them, then an untold number of works whose authors neither maintain nor exploit them remain off limits to others' exploitation, without profit to their creators. Arguably, if the creator cannot take care enough to mark off her claims, then perhaps the public should be entitled to rely on the absence of notice to treat the work as unclaimed and free. Law and economics reasoning might reinforce this conclusion: The creator is better able to assume the costs of notification than the public is to incur the costs of tracing right holders. And those search costs can be high, particularly if the work is old, or if rights have been divided up among a variety of grantees (and their heirs). A system that requires authors first to assert rights, through notice in distributed copies, or registration in a publicly accessible record, alerts the world to the author's claims. A system that obliges all transfers of rights to be recorded on the publicly accessible record facilitates tracing right holders.
Notice, registration, and recordation of transfers thus are unquestionably beneficial and desirable; the problem, and the historical difference between the US and much of the rest of the world, lies in the consequences of failure to affix notice, register, or record a transfer of ownership. Confiscating the copyrights of the non compliant, or barring their way to the courthouse door, may encourage adherence to formalities. 116 But not all those who fail to fulfill these obligations do so because they do not care about their works. Some lose track; some are ignorant of the obligation, particularly if they reside in foreign countries which do not impose formalities; some may find the fees prohibitive. The last point is not trivial, particularly for individual creators. Fees of $35 (for electronic filings) to $65 (for paper filings) per work may not impose a significant financial burden if the author creates relatively few works. For example, if the author produces one novel every year or two, the registration fee would seem unproblematic (and will in any event likely be paid by the publisher). But if the author creates a large volume of works, for example, in the visual arts, the fees per work quickly add up. The author who cannot afford to register all her works might wait to see which of her works attracts an audience before selecting which to register, but this strategy may prove perilous. Not only does the cost of registration increase to $760 for an eve-of-litigation registration, 117 but because statutory damages and attorneys fees are available only with respect to works that were registered within three months of publication, or before the infringement occurred, the author who waits to see what succeeds (and infringement can be evidence of success) will have lost the opportunity to obtain statutory damages and attorneys fees, and therefore may find she cannot afford to bring the suit.
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Former Register of Copyrights Barbara Ringer, whose understanding of US copyright formalities was second to none, 119 proclaimed, regarding the registration 116 But see supra note 102. 117 See supra note 111. 118 See 17 USC § 412. The Copyright Office regulations allow registration of certain works, for example, photographs published within 12 months of each other, as a group, for which one fee will apply. 37 C.F.R. § 202.3(b)(10). But waiting till twelve months have elapsed before registering the group may disqualify from statutory damages any photographs not registered before the infringement occurred. It is, however, possible to register the photographs in three-month batches, see id. § 202.3(b)(10)(vi) (thereby also quadrupling the registration fees), thus taking advantage of the three-month grace period if the infringement occurs soon after publication. It also is not clear whether, when a work is registered as part of a group, the "work" for purposes of calculating statutory damages, is the group or its individual components. If two works within a group are infringed, then the characterization of "the work" will either double or halve the basis for calculation of damages. formality, "My philosophy has always been to reward authors for what they do, not to punish them for what they don't do." 120 To obtain the social benefits of formalities without disadvantaging authors, it may be desirable to look beyond the current copyright law and the Copyright Office to alternatives to demarcating the public domain status of a work, and to establishing a traceable public record of copyright claims. With respect to the former, under the default position of the copyright law (and of the Berne Convention) an original work of authorship is automatically protected; absence of notice or of registration does not entitle members of the public to conclude that the work is freely appropriable. But if it is no longer necessary to assert rights through notice or other formalities in order to vest copyright, perhaps a formal relinquishment of rights might suffice to place a work in the public domain (or at least to enable a court to conclude that the author is estopped from enforcing her rights). Thus, an unambiguous notice, such as the Creative Commons PD icon, might shift the default as to given works away from protected status. The burden thus would not be on the author to acquire rights, but rather to disclaim them.
With respect to rights clearance, the records of collective licensing societies, if open to the public, offer another source of information. For works in digital formats, rightholders may embed "copyright management information" identifying the author and subsequent rightholders and setting out terms and conditions for licenses or permissions. Section 1202 of the Copyright Act protects this information against removal or tampering, although the statutory scope of protection has proved inadequate in several instances. 121 The Creative Commons icons standardize certain kinds of copyright management information, marking off the scope of rights granted or withheld. These markers perform a very useful notice function, identifying both the author and, within a limited set of choices, the nature of the uses permitted (commercial or non commercial; whether or not derivative works are authorized). The omnibus nature of a CC license, however, makes it inappropriate for authors who wish to differentiate among licensees. Nor do the licenses directly assist authors who would seek to be paid for the works they distribute using the icons, because Creative Commons does not currently incorporate a payment mechanism. On the other hand, an author's selection of the "non commercial" license could be understood as an invitation to bargain with the author for the right to exploit the work commercially. 2003) (declining to protect information about authorship, terms and conditions for exploiting work because plaintiff had not embedded the copyright management information in the images themselves, but had included it elsewhere on his webpages); Gordon v. Nextel Comms., 345 F.3d 922 (6th Cir. 2003) (failure to prove that removal of copyright notice was intentional and intended to facilitate infringement); Jacobsen v Katzer, 2009 U.S. Dist. LEXIS 115204, (ND Cal 2009) (defendants' removal of names of the authors and copyright holder, title, reference to license, where to find the license and the copyright notices, renaming the files and referring to their own copyright notice and naming themselves as author and copyright owner: while the information was protectible under section 1202, facts alleged did not suffice to prove defendants' knowledge and intent). 122 Thanks to Prof. Jessica Litman for this observation.
Real improvements in title searching may well require amending the copyright act (with all the perils that entails) in at least three respects. First, the author's name should normally furnish the best starting point for ascertaining copyright ownership, 123 particularly if no publicly-accessible registry includes a given work's first or subsequent copyright owner. Effective title searching then depends on the work's disclosure of the author's name. This may seem an obvious point, but appearances mislead: the point's obviousness is premised on the expectation that the author's name will in fact appear in connection with her work. Or put another way, that the author enjoys an enforceable right of attribution. In fact, outside the narrow realm of certain works of visual art, 124 the U.S. copyright act does not give authors the right to name recognition. And it seems that other federal or state sources (other than contracts) afford authors no recourse either. 125 Thus, Congress should include a general right of authorship attribution in the copyright act. 126 Second, we need a reliable record of transfers of copyright interests. Congress might consider enacting a variety of incentives. Were Congress to reimpose a pre-suit recordation requirement, that amendment should not violate the Berne Convention, because, as discussed earlier, 127 a filing obligation that addresses who owns a copyright, rather than whether a copyright exists or may be enforced is not a prohibited "formality" in the sense of that treaty. Arguably, barring the courthouse door to the copyright grantee does make the right unenforceable because anyone else is a stranger to the right, and therefore no one else can enforce it. But the copyright act already provides one solution to that impasse: a "beneficial" copyright owner, for example, an author who transferred rights in return for royalties, has standing to bring an infringement action.
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On the other hand, an author who does not retain a continuing royalty interest may not be a "beneficial owner," and therefore may lack standing. 129 Congress could provide a more radical and recordation-incentivizing solution: any exclusive rights that are transferred but not recorded within a stated period will revert to their grantors. Requiring recordation as a prerequisite to suit, or indeed, as a condition of the validity of the grant, 130 will, however, only assist title-searching to the extent that the recordation documents clearly define the scope of the grant of rights granted. Thus, as a corollary to a reinforced recordation obligation, Congress might further provide that any ambiguities in the scope of the recorded grant will be interpreted against the grantee.
Third, returning to the Copyright Office, while a central public register ideally should be the best, most complete source of information about the existence and ownership of copyrights, problems of practical implementation and of fairness to individual authors and smaller copyright owners caution against tying meaningful copyright enforcement to copyright registration. 131 On the other hand, while pre-suit or pre-infringement registration requirements should therefore be eliminated, registration should be encouraged, notably because the recordation system here advocated depends on initial registration of the work in which rights are assigned or licensed. For individual creators of large volumes of works for whom separate registrations become cumulatively prohibitive, one might consider establishment of annual registration accounts into which authors would prepay a substantially discounted blanket fee covering the year's production so that each individual work upon publication could be registered without further payment. The accounts would work like employee "flexible spending accounts": at the start of the year, the author would pay in a sum which she believes will, at the discounted rate, cover the number of works she expects to register in the course of the year. If she exhausts the deposited sum, she would pay additional fees for additional works; in order to avoid discouraging the registration of the additional works, the fees should still reflect the discount. If she in fact registers fewer works than anticipated, the Copyright Office would keep the difference.
An efficiently-working registration system may provide its own best incentive, but we are not likely to enjoy such a centralized system unless it is adequately staffed and supported by government funding. Congressional intent to encourage registration must be implemented through efficient and low cost procedures that will enable the Copyright Office in fact to process promptly all the applications whose registration US public policy purports to favor. At the moment, when the waiting time between filing for and issuance of a registration exceeds 18 months for a paper filing, 132 and averages 6 months for an electronic filing, 133 if substantially more creators of works of authorship in fact sought to register them than do now, the already backlogged Copyright Office might well be incapable of handling them.
Changing the registration system from one based on examination to an automatic repository of claims might reduce backlog, but it is not clear that this kind of streamlining would in fact improve the system. Because the originality threshold for copyrightability is very low, 134 and the Copyright Office in fact registers the overwhelming majority of claims, 135 one might contend that little would be lost, and time would be gained, were Congress to discard the examination. If in fact the backlog were attributable to time copyright examiners spend ascertaining the originality of the works for which registration is sought, the proposal might be compelling, especially if in most cases minimal originality is apparent. But it appears that examiners spend the bulk of their time addressing other aspects of the applications, particularly the internal consistency of the information the applicant supplied and its conformity with the information requested by the form. 136 In other words, examiners devote most of their time to verifying that the applications establish a reliable public record of the claim and claimants. 137 The examination justifies the provision of the copyright act which makes registration within five years of first publication "constitute prima facie evidence of the validity of the copyright."
138 Prima facie validity serves at least two functions. First, it places the burden on the defendant to disprove the work's originality or the accuracy of the other information, such as the date of the work's creation. The practical significance
